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Should Policemen Be Allowed to Unionize? 


The vigorous effort now being made by the Transport 
Workers Union, C.1.O., to organize the New York City 
police force brings again to the fore an issue often raised 
an sharply debated. To every well-informed person 
whose memory goes back to 1919 it recalls the Boston 
police strike which brought Calvin Coolidge into national 
prominence, The order given by New York’s Police Com- 
missioner forbidding the men on the force to join a 
union—an order with which a justice of the State Supreme 
Court has refused to interfere by granting a temporary 
injunction—raises an issue which has three distinct as- 
pects: (a) the right of police to organize, (b) the validity 
of the strike weapon when used by the police, and (c) 
the validity, in case organization is deemed permissible, 
of public dictation as to what union may be joined. These 
are matters that concern the entire nation. In the present 
instance the existence of serious grievance is not denied. 
The New York Times, which opposes the organization 
effort, has said editorially, “We have argued many times, 
over a period of months, for the city to increase the take- 
home pay of its policemen.” 

No question arises over “organization” if there is no 
affiliation with an “outside” union, The New York Police 
have their Patrolmen’s Benevolent Association. This is, 
of course, what in labor parlance is called a company 
union. It cannot be said that such an organization is im- 
potent, but the substantial demand on the part of police- 
men for affiliation with organized labor indicates a sense 
of its inadequacy to get results that unions commonly 
obtain. The counsel for the T.W.U. expressed a common 
labor view in a letter to the New York Times (August 
24): “New York policemen are underpaid and they are 
denied the machinery necessary for the expeditious and 
just disposition of their grievances. The policemen know 
that collective organization is the only weapon available 
to them to secure improvements in conditions. That they 
have fallen to their present low state after fifty years of 
P.B.A. effort proves that mere organization is not enough. 
An examination of the Patrolmen’s Benevolent Associa- 
tion readily discloses those vital weaknesses which have 
persuaded so many policemen that ‘outside’ organization 
is necessary.” 

A Disputed Issue 


The question here is not as to the legality of such 
affiliation per se—that is, in the absence of a formal pro- 
hibition—but as to the power of the public authorities to 
prohibit it. An AFL union, the State, County and Munic- 
ipal Employes, has been actively organizing the police in 


recent years and current reports indicate that it has agree- 
ments operating in 62 municipalities. In all these cases 
the agreements are reported to contain no-strike clauses. 
In rejecting the plea for an injunction against the New 
York Police Commissioner Supreme Court Justice Breitel 
said: 

“The precise issue has never been settled in this state. 
It has arisen many times elsewhere and received the atten- 
tion of the courts of last resort in many of our sister 
states. In every instance, without exception or qualifica- 
tion, the court has sustained the power of the police com- 
missioner to prohibit members of the police force from 
joining proscribed organizations.” 

Elinore Morehouse Herrick, labor relations expert on 
the New York Herald Tribune staff, in an article prompt- 
ed by the current situation says that in no state has the 
question of the legal right of police to organize been 
determined: “Some states and cities and the District of 
Columbia, notably, soon after the Boston police strike, 
enacted statutes cr ordinances making it illegal for police 
to strike but not affecting their basic right to join unions 
providing the organization does not ‘hold, claim or use 
the strike to enforce its demands.’ State courts in IIli- 
nois, Ohio, Texas, Pennsylvania, Virginia and Washing- 
ton have sustained municipalities in their refusal to 
employ school teachers and firemen with trade-union 
affiliations on the theory that the city as employer has a 
right to specify the qualifications of its employes and to 
hire whomever it wishes.” 

The Transport Workers Union is bringing the case to 
court for a declaratory judgment on the right of the 
Police Commissioner to ferbid unionization. Justice 
Breitel, “because of the significance of this case to the 
public welfare and the police force,” offered to facilitate 
an early trial. 

The Police and the Right to Strike 


A special writer on the New York Times staff has ob- 
served that “The thinking of many persons about police 
unions is bounded on all sides by the famous Boston 
police strike of 1919." That was the occasion of the 
famous pronouncement of Calvin Coolidge: “There is no 
right to strike against the public safety by anybody, any- 
where, any time.” The writer goes on to say, “Almost 
nobody, including union leaders, disagrees with that pre- 
cept today.” 


1 New York Herald Tribune, August 15, 1951. 
2 Stanley Levey in New York Times, August 19, 1951. 
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Indeed, Michael Quill, president of the T.W.U., says he 
accepts the principle and proposes to be governed by it. 
The trouble is that patrons of New York’s transportation 
system can see little difference between a strike and a 
planned slow-down that may effectually cripple transpor- 
tation. A similar tactic is the sudden epidemic of sickness 
which more than one union has resorted to in order to 
gain the ends of a strike without using the overt means. 
The same situation results when coal miners, through a 
curious spontaneity of action, stay away from the mines 
though no strike call is in evidence. Obviously, if they 
were so disposed, policemen could inflict grievous and 
irreparable damage upon the community by employing 
ingenious tactics without “striking” at all. 

Thus it appears that it is much harder to apply an 
effective sanction against a strike by groups whose service 
is essential to public health and safety, even though it is 
almost universally condemned, than against mere organiza- 
tion, even though it may be approved by a considerable 
portion of the public. Hence, if it be assumed that the 
strike remains the principal and ultimately indispensable 
weapon of a union, the logical course is to nip the police- 
men’s union in the bud. 


A No-Strike Union in Action 


But many contend that a union’s effectiveness is by no 
means bound up with the strike weapon. There is the 
collective impact on public opinion, the pooling of ideas 
and experience in devising strategy, the development and 
exercise of group self-discipline, the maintenance of in- 
telligent bargaining—all dependent, of course, on an ade- 
quate leadership. A correspondent of the New York Post 
inquired into the workings of the police union in New 
Haven, Conn., and recorded (August 16) some interest- 
ing results. He quoted the executive secretary of the 
union as saying: 

“A strike would hurt police more than it could ever 
help. It is an economic weapon which would be complete- 
ly ineffectual with us. 

“A strike against an industrial organization can cut 
production and distribution and eventually cut into income 
and profits. But cops could strike until the cows came 
home and the Mayor and the chief and all other city 
officials would continue to draw their pay and the tax- 
payers would continue to pay their taxes. 

“A strike would just make everybody mad at us. 

“We know we've got to do a good job all the time if 
we expect the public to support us in the requests we 
make. That’s just common sense.” 

The acid test comes when police are assigned to strike 
duty. On one occasion, soon after they were organized, 
the New Haven Police Chief led a squad of his men into 
a strike situation that was a “nasty mess” and recalls that 
he was uneasy about how his newly unionized policemen 
would behave, but he adds, “I was proud of the way they 
did their job and I’ve had no doubts about them since.” 

The Post correspondent reports further: 

“Of all the benefits it has achieved for its members, the 
union seems proudest of two changes in the Police Manual. 

“One suspends a rule which prohibits a policeman from 
taking a side job on his own time. Now they can take 
other jobs but are limited to not more than 20 hours a 
week spread over at least five days—and taxi driving and 
bar-tending are out... . 

“The other is a reform in the procedures for depart- 
mental trials. New the cops have a right to counsel, wit- 
nesses against them must testify in their presence, pro- 
ceedings must be recorded by a strictly impartial device 


such as a tape recorder, and the complaining officer must 
make his charges under oath. 

“The union is given credit by the chief and the Mayor 
for enlightened public service in insisting on equal time 
off instead of overtime in cash for hours spent in court 
on their time off.” 

Explaining this last item the chief said the men saw 
that cash overtime for hours spent in court “could quickly 
become a racket” and they were alert to avoid public 
criticism. 

The Choice of Union Affiliation 

One of the most familiar formulas put forward by the 
labor movement stresses the right of workers to bargain 
“through representatives of their own choosing.” It is a 
principle incorporated in federal law and implemented 
through free, publicly supervised elections to determine 
what union shall be the bargaining agent. Such situations 
as the one in the New York police department raise a 
question as to the validity of the doctrine. Here, for 
example, is a passage from a letter to the Mayor and the 
Police Commissioner of New York written last spring by 
the Civil Service Reform Association. 

“We believe there is no valid criticism of the natural 
desire of the police to have their own line organization, 
but there is mach to be said against its having any con- 
nection with an industrial union, especially one such as 
the Transport Workers Union—notorious for its contempt 
of public interest. Recent demonstrations and work-stop- 
page threats by subway employes under Mr. Quill’s lead- 
ership do not reassure us that his influence on the police 
would be a healthy one. 

“Tn its report issued in 1946, the Committee on Public 
Employer-Employe Relations of the National Civil Service 
League, while refusing to denounce categorically affilia- 
tion cf public employe groups with outside labor unions, 
held that such affiliation was proper only (1) when the 
outside labor union was a desirable one; (2) when its 
methods do not include the obligation of members to 
picket or engage in strikes; and (3) when affiliation can 
cause no question of partiality in work to arise.” 

The issue emerging here is perhaps one of the most 
difficult ethical questions arising in industrial relations. 
It confronts many a conscientious employer who wishes 
to avoid, on the one hand, dictating to his employes in a 
matter in which they should ideally be free, and, on the 
other hand, becoming a party to antisocial practices. Since 
the firemen in New York are already organized it would 
seem that the policies and leadership of the Transport 
Workers Union constitute the main issue in the present 
controversy over unionizing the police. 

A Question of Equity 

However this may be, one aspect of the matter seems 
to have had little notice. In the discussion of the case, 
attention has been called in the press to an incisive remark 
by the late Justice Oliver Wendell Holmes in the case of 
a policeman in New Bedford, Mass. (1892) who had 
been discharged for political activity and who sought 
reinstatement. Mr. Holmes was then on the Supreme 
Court of Massachusetts. He wrote: “The petitioner may 
have a constitutional right to talk politics, but he has no 
constitutional right to be a policeman.” And he went on 
to say: “There are few employments for hire in which 
the servant does not agree to suspend his constitutional 
rights of free speech as well as of idleness by the implied 
terms of his contract. The servant cannot complain, as 
he takes the employment on the terms which are offered 
him. On the same principle the city may impose any 
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reasonable condition upon holding offices within its con- 
trol.” 

The question that seems to be overlooked and one that 
is bound to be raised in such cases is one of equity: 


Saturday, September 15, 1951 


When society requires of a public servant the surrender 
of a common right or privilege as an accommodation to 
public necessity, should some quid pro quo be offered to 
the public servant to compensate his loss, and if so what? 


Another Court Decision on “Released Time” 


The decision handed down on July 11 by the Court of 
Appeals of the State of New York upholding the “re- 
leased time” plan of religious education now operating 
in New York City is a document of major importance. 
Ever since the U. S. Supreme Court made its sweeping 
ruling in the McCollum case invalidating the Champaign, 
Ill., plan it has been evident that much further clarifica- 
tion of the constitutional questions involved would have 
to be forthcoming before local school systems could know 
what precisely is legal and what is not. The present 
decision of New York State’s highest tribunal is apparently 
designed to be a step in that direction. The petitioners 
are appealing to the U. S. Supreme Court in the hope 
that the decision may be overruled. Fear has been ex- 
pressed, however, that there may be a long succession of 
such cases, tending to make the Supreme Court, in the 
words of Professor Corwin, a “national school board.” 

The petitioners—appellants, here, from a decision in 
the State Supreme Court—are parents! of children at- 
tending schools involved in the released-time plan. Rely- 
ing primarily on the McCollum case they challenged the 
regulations governing the released time procedures and 
the law which authorizes them. The Court of Appeals 
by a 6 to 1 decision affirmed the decision of the court 
below. 

McCollum Case Held Not Governing 

The majority opinion, written by Associate Judge 
Froessel, reviews the McCollum case and makes the fol- 
lowing comparison between the practices obtaining in 
Champaign when the case arose and those characterizing 
the New York plan: 

“There, a local board of education in Champaign Coun- 
ty, Illinois, participated in a released time program which 
differed radically from the one before us. There was no 
underlying state enabling act. Religious training took 
place in the schvol buildings and on school property. The 
place for instruction was designated by the school authori- 
ties. Pupils taking religious instruction were segregated 
by school authorities according to faiths. School officials 
supervised and approved the religious teachers. Pupils 
were solicited in school buildings for religious instruction. 
Registration cards were distributed by the school, and in 
one case printed by the school. None of these factors is 
present in the case before us, and, accordingly, the Su- 
preme Court’s holding that the Champaign released time 
program was constitutionally invalid is not controlling 
here. 


“In the New York City program there is neither super- 
vision nor approval of religious teachers and no solicita- 
tion of pupils or distribution of cards. The religious in- 
struction must be outside the school building and grounds. 
There must be no announcement of any kind in the public 
schools relative to the program and no comment by any 
principal or teacher on the attendance or non-attendance 
of any pupil upon religious instruction. All that the school 
does besides excusing the pupil is to keep a record—which 
is not available for any other purpose—in order to see that 
the excuses are not taken advantage of and the school de- 


1Tessim Zorach and Esta Gluck. 


ceived, which is, of course, the same procedure the school 
would take in respect of absence for any other reason.” 

The conclusion is that the situations are so different 
that the McCollum case furnishes no guiding precedent. 
On the contrary a “binding precedent” is found in a 25- 
year-old New York case—People ex rel. Lewis v. Graves, 
in this same Court of Appeals. The late U. S. Supreme 
Court Justice Cardozo was then Chief Judge of the Court. 
The eminent Judge Pound wrote the opinion for a unani- 
mous court. The following portions of it are cited in the 
present ruling: “A child otherwise regular in attendance 
may be excused for a portion of the entire time during 
which the schools are in session, to the extent at least of 
half an hour in each week to take outside instruction in 
music or dancing without violating the provisions of the 
Compulsory Education Law, either in letter or spirit. 
Otherwise the word ‘regularly’ as used in the statute 
would be superfluous. Practical administration of the 
public schools calls for some elasticity in this regard and 
vests some discretion in the school authorities. Neither 
the Constitution nor the law discriminates against religion. 
Denominational religion is merely put in its proper place 
outside of public aid or support.” 

Judge Froessel pointed out that although the U. S. 
Supreme Court had invalidated the Champaign plan by an 
8 to 1 decision the several opinions made it clear that at 
least five of the nine judges agree that “released time as 
such is not unconstitutional.” This fact seems to have 
been overlooked by a large part of the public, who wished 
to see released time rooted out altogether. 

Judge Desmond in a separate opinion is rather sharply 
critical of the Supreme Court’s ruling in the McCollum 
case. The contention that releasing children from public 
schools for religious education is equivalent to “an estab- 
lishment of religion,” or that it “prohibits the free exer- 
cise thereof,” he holds completely unsound. 


The Kernel of the Matter 

In a passage that recalls one occurring in the U. S. 
Supreme Court’s opinion in the Everson (bus-transporta- 
tion) case, the Court of Appeals now says: “While ex- 
treme care must, of course, be exercised to protect the 
constitutional rights of these appellants, it must also be 
remembered that the First Amendment not only forbids 
laws ‘respecting an establishment of religion’ but also 
laws ‘prohibiting the free exercise thereof.’ We must 
not destroy one in an effort to preserve the other. We can- 
not, therefore, be unmindful of the constitutional rights 
of those many parents in our state (we are told that some 
200,000 children are enrolled in the released time pro- 
grams in this jurisdiction, and ten times as many through- 
out the nation) who participate in and subscribe to such 
programs.” 

Then the opinion goes on to affirm the principle pro- 
mulgated in the famous Oregon case (1925), here formu- 
lated in these words: “right of parents to direct the rear- 
ing and education of their children, free from any general 
power of the state to standardize children by forcing them 
them to accept instruction from public school teachers 
only.” To this reference is added a reference to a more 
recent decision (Prince v. Commonwealth) in which the 
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Supreme Court declared: “It is cardinal with us that the 
custody, care and nurture of the child reside first in the 
parents, whose primary function and freedom include 
preparation for obligations the state can neither supply 
nor hinder.” 

All this bears heavily on what in many minds is com- 
ing to be the crucial issue in the relation of religion to 
the state in America, namely the extent of ‘the state's 
power to control the education of the child. 


On the Other Hand 


‘ut, while this new decision gives unequivocal support 
to the released-time principle, it gives no support to the 
suggestion that the school should itself adopt a religious 
position. The Court said: “Because the public school 
must be kept separate and apart from the church, pupils 
may not constitutionally receive religious instruction 
therein.” Thus the Court appears to be approving coopera- 
tion on the part of the public school with church and syna- 
gogue in facilitating their tasks, but disapproving any 
kind of religious indoctrination in the public school. 

Moreover, the one dissenting opinion—a closely rea- 
soned argument which will repay study—focusses on the 
use of the compulsory school attendance laws: “No one 
disputes the power of the legislature to shorten the school 
day so as to afford greater opportunity for weekday re- 
ligious instruction but that grant, that opportunity, must 
not be mingled with such coercion to attend as is derived 
from employment of the compulsory attendance law and 
the public school.” Judge Fuld in his dissent cites the rul- 
ing opinion in the McCollum case: “Pupils compelled by 
law to go to school for secular education are released in 
part from their legal duty upon the condition that they at- 
tend the religious classes. This is beyond all question a 
utilization of the tax-established and tax-supported public 
school system to aid religious groups to spread their faith. 
And it talls squarely under the ban of the First Amend- 
ment.” 

Judge Fuld also, by an odd coincidence, is able to cite 
Justice Reed’s now famous dissent (but on the other side 
of the argument) in the McCollum case. The latter, criti- 
cizing his brethren, said: 

“From the tenor of the opinions I conclude .. . that any 
use of a pupil’s time, whether that use is on or off the 
school grounds, with the necessary school regulations to 
facilitate attendance, falls under the ban.” (Emphasis sup- 
plied by Judge Fuld.) 

We quoted above the statement by Judge Froessel in 
the ruling opinion: “All that the school does besides ex- 
cusing the pupil is to keep a record... .” This seems to 
be the crucial point. It should be noted that Judge Fuld, 
who holds the McCollum decision entirely applicable and 
binding in the present case, interprets the First Amend- 
ment in accord with the most extreme language used by 
the Supreme Court. The ruling opinion would not only 
separate the institutions of church and state, but erect an 
“impregnable wall” between the spheres of religion and 
government. This is the feature of the McCollum deci- 
sion which has occasioned the widest protest, and which 
concurring opinions in that case, notably Justice Jackson’s, 
seem to water down. 

But nowhere does Judge Fuld take note of the fact that 
his interpretations of the Constitution, if pushed to its 
logical conclusion, would eliminate the parochial or other 
religious day school as an instrument of general education 
to which compulsory school law is applied. Many people 
see in the McCollum decision a threat to the precedent 
established in the famous Oregon case. This brings us back 


to the question of the state’s power to dictate a totally 
secular education, which looms as a major issue in the 
years ahead. In any case, the McCollum decision seems 
to have set up prohibitions that are unacceptable to a very 
large part of the population, 


Churches in Coal Mining Communities 


The great coal mining region of West Virginia furnishes 
many opportunities for the churches to recruit new mem- 
bers, build stronger communities and develop in their 
members a new and deeper sense of responsible citizen- 
ship, according to a survey made public recently by the 
National Council of the Churches of Christ in the U.S.A. 

The survey, which covered 11 representative communi- 
ties ranging in population from 400 to 4,000, described the 
coal mining district as similar in “hope and promise” to 
the frontiers of pioneer days. 

Sponsored jointly by the West Virginia Council of 
Churches and Christian Education and the field research 
unit of the National Council’s Department of Research 
and Survey, the study was compiled and edited by Mark 
Rich, executive secretary of the Department of Town and 
Country of the American Baptist Convention, with the 
assistance of 11 field surveyors. 

In 11 communities with a total of over 23,000 residents 
were 47 churches—44 Protestant and three Roman Catho- 
lic. Of the Protestant churches, 33 were affiliated with 13 
denominations, 6 were community churches; the affilia- 
tions of the other five could not be determined precisely. 

In the mining towns, isolated in the hollows of the West 
Virginia hills, these churches, the surveyors said, are 
“probably the most potent and hopeful forces in the com- 
munity.” 

The churches are as young as the communities they 
serve. Out of 35 whose dates of organization were known, 
only one existed 50 years ago; the majority have been or- 
ganized since 1920 and ten of them were established in the 
last decade. Church membership in the survey area is well 
below the national average. While average U. S. church 
membership is now 55.9 per cent of the population, the 
West Virginia communities showed church membership 
totalling only 17 per cent of their population. In none of 
the communities was church membership, including both 
Protestant and Catholic, above 40 per cent. 

Church attendance, on the other hand, was reported as 
“generally good.” Out of 3,753 church members in 42 
churches, average Sunday attendance was 2,565. This 
gives West Virginia churches a ratio of average attend- 
ance to total membership of 68.3 per cent. 

The churches greatly need, the surveyors felt, a trained 
full-time ministry, and a community outreach and influ- 
ence that would be independent of both mining companies 
and unions. Out of 42 churches, only eight had full-time 
ministers, three were vacant and the rest were served on 
a part-time basis. Seventeen of the ministers were work- 
ing 35 hours a week or more at other jobs, most of them 
in the mines: 23 out of 38 churches paid their ministers 
less than $1,000 a vear. It was found that the three best- 
paid ministers were untrained men, none of whom had 
gone beyond grade school, and all of whom held respon- 
sible positions in the mines, in addition to their pastoral 
jobs. 

The influence of the mining companies on both churches 
and communities was strong. Companies in at least two 
of the communities studied conducted strong welfare pro- 
grams; in many cases they contributed largely to the sup- 
port of the church. 
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